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J U D G M E N T   

1.  In this case accused Sri Upen Kol, Sri Bishnu Kol, Sri Nomal 

Majumdar, Anowar Ansari, Sri Sankar Rai and Sri Ajit Biswakarma  are put 

for trial for allegation of charge u/s 364(A)/302/201/34 of the IPC.  

2.     The factual matrix, according to FIR, in brief, is that, on or about  

2.30p.m. of 16-10-2009, some unknown youths took scrap dealer Lalan 

Choudhury from his Scrap Selling Unit at Dighalibasti to show some scraps. 

Lalan Choudhury went with the unknown persons in his motor cycle. But 

the said Lalan Choudhury did not return even after 22 days. Police 

recovered the motor cycle of said Choudhury from Adabari Tea Estate. 

Inspite of vigorous search Lalan Choudhury could not be find out. The 

informant suspected that somebody after killing Lalan Choudhury hiding his 

deadbody in some where. Hence this prosecution case.  

3.   The ejahar was lodged by complainant Sri Paban Choudhury on 07-

11-2009 before the I/C of Chariduar Out Post. On being receipt the ejahar, 

the I/C of Chariduar Out Post by giving GD Entry 124 dated 07-11-2009  

forwarded the FIR to O/C Rangapara Police station for registering a case. 

On receipt the ejahar, O/C of Rangapara Police station, registered the case 

vide Rangapara PS Case No. 198/09, u/s 365/302/201 of the IPC. 

4.    After completion of usual investigation, the O/C Rangapara PS sent up 

the case for trial against the accused persons Sri Upen Kol, Sri Bishnu Kol, 

Sri Nomal Majumdar, Anowar Ansari, Sri Sankar Rai, Pankaj Bhagwati and 

Sri Ajit Biswakarma u/s 365/302/201/34 of the IPC. 

5.   On being appeared the accused persons before this court, after 

hearing of parties and on perusal of the record, my learned predecessor in 

Court framed charge u/s 364(A)/302/201/34 of the IPC against the accused   

Sri Upen Kol, Sri Bishnu Kol, Sri Nomal Majumdar, Anowar Ansari, Sri 

Sankar Rai and Sri Ajit Biswakarma . Particulars of the charge are read over 

and explained to accused to which they pleaded not guilty and claimed to 

be tried. To substantial the case, prosecution examined as many as 10 

(ten) numbers of witnesses. After completion of prosecution evidence, 

accused were examined u/s 313 Cr.P.C. All the allegations made against 

the accused and the evidence appears against them are put before them 
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for their explanation where they denied the evidence and declined to give 

defence evidence. 

6.     I have also heard arguments put forwarded by learned Sr. Counsel  

for accused persons and the learned Public prosecutor for the state.  

7.     The points for decision in his case is that : 

1. Whether the accused persons on 16-10-2009 at about 

2.30 p.m. at Dighalibasti under Chariduar Police station, in 

furtherance of their common intention with other accused 

persons, abducted Sri Lalan Choudhury and after such 

abduction caused death of Sri Lalan Choudhury and thereby 

committed an offence punishable u/s 364(A)/34 of the IPC?  

2. Whether the accused persons on or after 16-10-2009, in 

furtherance of their common intention with other accused 

persons, intentionally caused death of Lalan Choudhury     

and thereby committed an offence punishable u/s 302/34 of 

the IPC?  

3. Whether the accused persons on or after 16-10-2009, in 

furtherance of their common intention with other accused 

persons, knowing or having reason to believe that offence of 

murder of Lalan Choudhury punishable with death or 

imprisonment for life has been committed, did cause the 

deadbody of Lalan Choudhury to disappear with the 

intention of screening the offender from legal punishment   

and thereby committed an offence punishable u/s 201/34 of 

the IPC?  

 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.   PW-1 Sri Paban Choudhury, complainant, stated before this court 

that he knows the accused persons, namely, Sri Anowar Ansari and Sankar  

Rai. He does not know the other accused. Late Lalan Choudhury was his 

elder brother. The occurrence took place one day prior to the Kali Puja in 

the year 2009. The occurrence took place in between in 2 p.m. and 3 p.m. 
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His elder brother owned a shop, dealing with scrape articles. At the 

relevant time one unknown person came to the shop of his elder brother 

and told him that he has some scrape materials in his possession and 

wanted to show it to his elder brother. On that count his elder brother had 

gone with that unknown person in a motor cycle. Before leaving the shop, 

the said unknown person gave a mobile phone number. When his elder 

brother did not return till late at night, he informed Rangapra Police station 

but he was advised there that he should inform Chariduar Police Station. 

Next day accordingly he informed Chariduar Police Station. His elder 

brother remained untraceable for the next 19/20 days. On the next day of 

the day of occurrence the motor cycle of his elder brother was found 

abandoned at Adabari Tea Estate. After the discovery of the motor cycle of 

his elder brother, some unknown person called him over the mobile phone 

of his elder brother. The number was 9435182341. The unknown caller 

told him that his elder brother was in their custody and for his release he 

was asked to pay Rs. 30,00,000/-.  He told the unknown caller that he did 

not have that much of money with him. He also told them that he would be 

able to pay Rs. 1,00,000/- / 2,00,000/- for that purpose. Finally the deal 

was settled at Rs. 3,00,000/-. With that money he went to the paddy field 

behind the Petrol Pump at Thelamara. There he met a man who took him 

to some distance on foot. Thereafter he saw 7/8 persons with their faces 

covered. He gave them Rs. 1,00,000/- and asked them to disclose the 

whereabouts of elder brother. They told him to go to Dolabari. Before that 

he undertook to pay the remaining Rs.2,00,000/- in two monthly 

installments. He searched for his elder brother at Dolabari but he could not 

find. Thereafter, the telephone calls stopped coming from the mobile 

number of his elder brother. Thereafter, on expiry of some days Chariduar 

Police station informed him that the person who had visited the shop of his 

elder brother on the day of occurrence and gave a telephone number was 

apprehended. He went to the Police station and saw a person whose name 

was Bishu Koal. He is present before the Court. Thereafter on being lead 

by Bishu Koal he himself and police went to Batabari. They were lead to a 

half constructed house without roof. Police dug the earth inside the house 

and discovered the dead body of his elder brother. He identified the dead 
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body to be that of his elder brother. In presence of an Executive Magistrate 

police held Inquest upon the dead body of his elder brother. Ext. 1 is the 

Inquest report and Ext. 1(1) is his signature. On the previous day of the 

day when the dead body of his elder brother was discovered he had lodged 

an ejahar before Chariduar Police Station. Ext. 2 is the ejahar and Ext. 

2(1) is his signature.    

  In cross-examination, he admitted that police took Bishu Koal to 

Batabari and thereafter they started searching the house. Police found a 

layer of soft earth inside the house and it was suspected that the said 

portion of the earth may contain something incriminating and therefore 

police asked to dig the earth. After digging the earth, the dead body was 

found. The face of the dead body was decomposed. It is also admitted that 

after two days of disappearance of his brother, the ransom money was 

demanded from him. On the next day of the said demand he went to pay 

the money. After 15 days of payment of money the dead body of his elder 

brother was discovered. Ext. 2 was filed one day prior to discovery of the 

dead body of his elder brother. In Ext. 2 he had not mentioned that he had 

paid only Rs. 1,00,000/- and undertook to pay the remaining Rs. 

2,00,000/- in monthly two installments. He also admitted that the house 

where the dead body of his brother was discovered was a abandoned 

house and there was no any roof nor there were any doors and windows. 

Police told him that it was Bishu Kol from whom they came to know that 

the dead body of his brother was at Batabari. At the time of discovery of 

the dead body of his brother a large gathering of local neighbours were 

present there. He signed in Ext. 1 at Charduar Police Station.   

10.     PW-2 Sri Babul Karmakar, stated before this court that he knows 

accused persons but he does not know their names except Upen Kol. He 

has seen two of the accused persons namely, Sankar Rai and Anowar 

Ansari. Sankar has his own Truck and Anowar has his own scrape shop. He 

was working in the shop of Lalan Choudhury. About five years ago before 

Kali Puja he was in the shop of Lalan Choudhury. One person (lateron he 

came to know his name as Pankaj Bhagawati) came to enquire about Lalan 

Choudhury but he was not there. He informed him he will come here. Next 

day, at about 11 a.m that person (Pankaj Bhagawati ) came along with 
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Upen Kol. He asked for their mobile number. Upen Kol provided his mobile 

number which he has saved. On that day at about 4 p.m. Pankaj 

Bhagawati came and he along with Lalan Choudhury went to Tezpur in a 

bike. However, Lalan Choudhury did not return back. He informed Sri 

Paban Choudhury, who is the brother of Lalan Choudhury. On the next 

day, he came to know that the bike of Lalan Choudhury was recovered at 

Lalmati.   

 Though he has been exposed to long cross-examination except 

giving many suggestions, the evidence as to about About five years ago 

before Kali Puja he was in the shop of Lalan Choudhury, one person 

(lateron he came to know his name as Pankaj Bhagawati) came to enquire 

about Lalan Choudhury but he was not there. He informed him he will 

come here, next day, at about 11 a.m that person (Pankaj Bhagawati ) 

came along with Upen Kol, he asked for their mobile number, Upen Kol 

provided his mobile number which he has saved, on that day at about 4 

p.m. Pankaj Bhagawati came and he along with Lalan Choudhury went to 

Tezpur in a bike and thereafter, the deceased did not return back has 

remained unchallenged.   

         

11.    PW- 3 Sri Diganta Das, stated before this court that he knows 

accused Bishnu Kol.  He does not know other accused persons. The 

incident occurred about 6/7 years ago, the accused Bishnu Kol was brought 

from Sonabil by police in his Maruti Van. He was driving the Maruti Van. 

Accused Bishnu Kol was telling the police in the Police Station that they 

have kidnapped one person from Balipara and kept him in a rented house 

in between Sonabil and Patgaon and after 2/3 days the kidnapped person 

was killed and was buried in a house which was under construction and it 

was situated infront of the rented house.    

 Though he has been exposed to long cross-examination the 

evidence as to the incident took place about 6/7 years ago where accused 

Bishnu Kol was interrogated by police which he was heard remained 

unchallenged.    

12. PW 4 Sri Manab Das, stated before this court that he knows 

accused Bishnu Kol, Sankar Rai and Anowar Hussain.  He does not know 
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other three accused persons. The incident occurred about 6/7 years ago. 

The shop of Late Lalan Choudhury was situated near their house. He came 

to know that Lalan Choudhury was missing. Lateron, Chariduar Police 

arrested accused Bishnu Kol. Thereafter, he went to Charduar police 

Station. Police was interrogating Bisnhu Kol in the Police Station. Bisnhu 

Kol told police that Sankar Rai, Anowar Hussain and some other persons     

(he does not remember their names) have kidnapped Lalan Choudhury and 

killed him and buried him in a house at Sonabil. 

 Though he has been vigorously cross-examinated, the evidence as 

to the shop of the deceased was situated near their house, he came to 

know that Lalan Choudhury was missing, lateron, Chariduar Police arrested 

accused Bishnu Kol, thereafter, he went to Charduar police Station, police 

was interrogating Bisnhu Kol in the Police Station, Bisnhu Kol confessed 

before the police that they have kidnapped the victim from Balipara has   

remained unchallenged.   

13. PW 5 Smt. Dipti Saikia stated before this court that she does not 

know the accused persons. About 6/7 years back she had rented her house 

to one Sri Pankaj Bhagawati. Without informing her Pankaj Bhagawati left 

his house and she, therefore, informed about it to police. Lateron, from 

one of her half constructed house one dead body (Kawariwala) was 

exhumed therefrom.   

14. PW 6 Sri Dilip Tamuli, stated that he does not know the accused 

persons. He met Pankaj Bhagawati at Chariduar Police Station. He also 

knew deceased Lalan Choudhury. About two years ago, the police after 

recovering the deadbody of Lalan Choudhury in an abandoned house in 

between Goroimari and Ghoramari brought the deadbody to the police 

station. At that time Pankaj Bhagawati was also brought to the police 

station by the police on suspicion of being involved in this case. Pankaj 

Bhagawati confessed his guilt before the police.   

  In cross-examination, he admitted that Pankaj Bhagawati did not 

state anything before him. They heard that he was interrogated by police.       

15. PW 7 Sri Kuldip Singh stated before this court that he knows two 

accused persons, namely, Amar and Sankar Rai. He does not know other 

two accused persons. He also not know Bishu Koal and Ajit Biswakarma. 
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He also knows accused Pankaj Bhagawati. The incident occurred about 6 

years ago. On the day of the incident, he went to Charduar Police Station. 

There Officer-in-charge of Police station called him and asked him to 

remain present when he was recording statement of accused Pankaj 

Bhagawati. Pankaj Bhagawati told the Officer-in-charge of police station 

that he murdered Lalan Chowdhury. He also told that he buried the dead 

body of Lalan Chowdury in a place at Solmora. He did not named any other 

accused. He also went to Solmara to see the dead body. The dead body 

was swollen and it was kept its face downwards and the hands were tied 

on the backside.  

 In cross-examination, he admitted that he heard Pankaj Bhagawati 

confessing when he was interrogating by police at Chariduar Police Station. 

He does not know anything.       

16. PW 8 Sri Binod Nath who turned hostile stated before this court 

that he does not know the accused persons. He also does not know the 

deceased. About 7 years ago, the incident took place. One day when he 

went to police station as a VDP Secretary, he found police interrogated one 

Pankaj Bhagawati where he confessed that he killed the deceased. Then he 

turned hostile.  

17. PW 9 Dr. Monoranjan Mahanta, stated that on 08-11-2009 he was 

working as Medical & Health Officer-1 at Kanaklata Civil Hospital, Tezpur 

and on that day at about 3 p.m. he performed post-mortem examination 

on the body of Lalan Choudhury, Male, 38 years, S/O Late Amar Nath 

Choudhury of village Dighaligaon Balipara, PS Rangapara, in reference to 

Rangapara PS Case No. 198/09 u/s 365/302/201 of IPC, on being escorted 

and identified by UBC 666 Moonjyoti Borah and Paban Choudhury and he 

found the following: 

  On examination: 

 Average built male deadbody which is decomposed with presence 

of maggots. Wearing dirty white shirt and long pant and ganji. A gamosa 

around the neck loosely fitting.   

 Decomposed. Otherwise are healthy.    

The following visceras are preserved for Forensic Laboratory 

examination: 
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1. Stomach with its contents  

2. Part of liver and  

3. Part of Right kidney.  

No opinion can be given as to the cause of death visceras are 

preserved for Forensic Laboratory examination.  

 Since the body was decomposed so, the cause and manner of 

death cannot be ascertained.  

      Ext. 3 is the Post-mortem report and Ext. 3(1) is his signature and 

Ext. 3(2) is the signature of Joint Director of Health Services, Sonitpur, 

Tezpur which he knows.                                               

 
  In cross-examination he admitted that it was a fully decomposed 

body. Face and other parts were decomposed so it was unidentifiable 

condition.  

18.    PW 10 Sri Anil Moran, the Investigating Officer, stated that on 07-11-

2009 he was posted as SI/ I/C at Chariduar Police Out Post. On that day, 

on being receipt the ejahar from one Paban Choudhury, after giving GD 

Entry No. 124 dated 07-11-2009 sent the same to Rangapara Police station 

for registering a case and he himself took up the investigation. Ext. 2 is the 

ejahar and Ext. 2(2) is signature with hone. Ext. 2(3) is the signature of Sri 

Tapas Kr. Chakraborty, O/C Rangapara Police station. Accordingly, O/C of 

Rangapara Police station registered the ejahar being Rangapara Police 

station Case No. 190/09 u/s 365/302/201 of the IPC. During investigation, 

he recorded the statement of witnesses, proceeded to the place of 

occurrence, prepared sketch map, seized one Mobile hand set No 

9678419835. From the call Register of the said Mobile it appears that the 

mobile was used by Upen Kol. Ext. 4 is the sketch map and Ext. 4(1) is his 

signature. Then he also recorded the statement of Bishnu Kol. According to 

statement of Bishnu Kol, the deadbody was recovered from an abandoned 

house at Batamara which was kept buried. Then he arrested Bishnu Kol. 

From the statement of Bishnu Kol it came to know that Upen Kol, Bishnu 

Kol, Laben Tosha, Sankar Bhagawati, Nomal Majumdar, Sankar Rai, 

Anoswar Ansari and Sankar Yadav were involved in the case so he arrested 

them. Learned Magistrate conducted inquest upon the deadbody. 
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Thereafter, the deadbody was sent to post mortem examination vide 

deadbody challan Ext. 5 and Ext. 5(1) is his signature. He has also sent the 

viscera to FSL and also collected post mortem report. After completion of 

investigation, he filed chargesheet against the accused, Upen Kol, Bishnu 

Kol, Leben Tosha, Pankaj Bhagawati, NOmal Majumdar, Anowar Ansari, 

Sankar Rai and Ajit Biswakarma u/s 305/302/201 IPC where Ajit 

Biswakarma was shown as absconder. Ext. 6 is the chargesheet and Ext. 

6(1) is his signature.  

Witness Binod Nath stated before him that while police interrogated 

accused Pankaj Bhagawati in his presence, he confessed that he himself 

involved in the case along with Leben Pappa, Upen Kol, Ajit Biswakarma 

etc. were also involved. He also stated that Lalan Choudhury was taken in 

his motor cycle to his rented house at Batabari, administering poison and 

after killing him, his deadbody was buried. For this kidnapping and killing of 

the deceased, Sankar Rai and Anowar Ansari had also agreed to pay Rs. 

1,00,000/- to Pankanj Bhagawati and had paid Rs. 10,000/- to Pankanj 

Bhagawati in advance. He also confessed before him that even after killing 

the deceased he has collected Rs. 1,00,000/- from Paban Chouhury, the 

brother of the deceased for releasing Lalan. He also confessed that he 

came from Batabari to Thelamara and from there Sankar Rai took to 

Bharabkunda and kept in a rented house of Sankar Jadav and he put 

signature in the statement of Pankaj Bhagawati. Ext. 7 is the GR case No. 

2017/09 and Ext. 7(1) is the signature of relevant statement of witness 

Binod Nath.  

In cross-examination, he admitted that the informant did not 

mention the name of the accused in the ejahar. The ejahar is also silent as 

to lodging the ejahar lately. He has not sent Bishnu Kol to the court for 

recording his statement                  

19.  These much is the evidence of the prosecution. 
  
20. Defence plea is total denial while the statements of the accused 

were recorded u/s 313 Cr.P.C.    

21.  The Ld. Counsel for the accused submitted that the prosecution has 

failed to prove the case beyond any reasonable doubt. Firstly, there is no 
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any eye witness who could have stated that he seen the accused persons 

in kidnapping the victim and thereafter killing him and buried at a place as 

alleged. Secondly, though PW 3 stated in chief that “the accused Bishnu 

Kol was brought from Sonabil by police in my Maruti Van. I was driving the 

Maruti Van. Accused Bishnu Kol was telling the police in the Police Station 

that they have kidnapped one person from Balipara and kept him in a 

rented house in between Sonabil and Patgaon and after 2/3 days the 

kidnapped person was killed and he was buried in a house which was 

under construction and it was situated infront of the rented house”   but in 

fact he has made no such statement before the Investigating officer. These 

are vital contradictions, as such, cannot be relied on. Similarly, though PW 

4 Sri Manab Das stated before the court that “Bishnu Kol told police that 

Sankar Rai, Anowar Hussain and some other persons (I do not remember 

their names) have kidnapped Lalan Choudhury and killed him and buried 

him in a house at Sonabil”  but in fact he has not made such statement 

before the I.O. while his statement was recorded u/s 161 Cr.P.C, therefore, 

this is a contradictory. Therefore, in fact there is no any extra-judicial 

confession. Hence, the statement of PW 3 and 4 cannot be relied on. 

Thirdly, though PW 1 stated in his evidence-in-chief that after discovery of 

the motor cycle of his elder brother, some unknown person called him over 

the mobile phone of his elder brother. The unknown caller told him that his 

elder brother was in their custody and for his release he was asked to pay 

Rs. 30,00,000/-.  He told the unknown caller that he did not have that 

much of money with him. He also told them that he would be able to pay 

Rs. 1,00,000/- / 2,00,000/- for that purpose. Finally the deal was settled at 

Rs. 3,00,000/-. With that money he went to the paddy field behind the 

Petrol Pump at Thelamara. There he met a man who took him to some 

distance on foot. Thereafter he saw 7/8 persons with their faces covered. 

He gave them Rs. 1,00,000/- and asked them to disclose the whereabouts 

of elder brother. But his statement does not show that he identified any of 

the said covered faces persons. Neither his statement gives any clue that 

he had paid Rs. 1,00,000/- to any of the accused. Therefore, he could not 

be able to implicate any of the persons in delivery of alleged extorted 

money. Fourthly, PW 8 Sri Binod Nath, who turned hostile. His hostile 



12 
 

 

portion of statement no way corroborated the statement of any other 

witnesses. Therefore, the hostile portion of evidence cannot be relied to 

convict any of the accused in any means. Fifthly, the leading of discovery 

is not proved that the things were not stated in the statement u/s 161 

Cr.P.C. Sixthly, even the confession made before the police, which is not 

admissible in evidence, therefore is to be excluded from the purview of 

consideration and section 27 of the Evidence Act. Lastly, cause of death of 

the victim is not known. According to the doctor who conducted post-

mortem stated that the cause of death of the deceased is not known as the 

viscera was preserved for FSL and it is only after getting the report of the 

FSL, it could be ascertained. That apart, according to the statement of 

some other witnesses, the victim was administered poison and then killed 

but the FSL report of viscera was resulted as a negative for poison.         

22.  To fortify the argument, the learned counsel for the accused    

submitted the following case laws:  

   In regard to statement made before I.O. substantially differs with 

the statement made in the court :- 

(i)  GLR 1995, Vol. 1 Page – 421 

(ii)  GLR 2010 Vol. 4 Page-567 

(iii)  SCC 2003 Vo. 2 Page 1052 (Crl) 

  Leading to discovery not proved :- things were not state in the 

statement u/s 161 Cr.P.C. :- 

(i) GLR 1996 Vol. 2 Page-373.  

          Confession made before police not admissible in evidence and 

therefore is to be excluded from the purview of consideration and section 

27 of the Evidence Act:  

       (i) Crl.L.J. 2016 Page 4496 (November).  

23. Per contra, learned Public Prosecutor, Sonitpur, Tezpur submitted 

that the prosecution has ably proved the case beyond any reasonable 

doubt. Hence, accused persons are required to be convicted under the 

charged sections of law.     

24. I have also thoroughly perused the aforesaid case laws cited by 

learned counsel for the accused.  
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25.   Keeping in mind, the submission advance by Ld. Counsels for both 

parties, I am going to dispose the case as follows. 

26.  A careful scrutiny of the whole case record, it appears that there is 

no eye witness to the occurrence. According to the prosecution case is 

primarily hinges on the circumstantial evidence, leading to discovery of 

dead body and also extra-judicial confession. Before adverting to this 

question, it would be appropriate to see whether the death of the deceased 

was homicidal or not. In this context, it would also be necessary for us to 

deal with this question whether the deceased on or about 2.30 p.m. of 16-

10-2009 was kidnapped. After such abduction caused death of victim 

inorder to compel Sri Paban Choudhury to pay ransom and thereafter the 

said victim was killed by administering poison. In this regard, the 

complainant stated that one day prior to Kalipuja in the year 2009 in 

between 2 p.m. and 3 p.m. one unknown person came to the shop of his 

elder brother and told him that he has some scrape materials in his 

possession and wanted to show it to his elder brother. On that count his 

elder brother had gone with that unknown person in a motor cycle. Before 

leaving the shop, the said unknown person gave a mobile phone number. 

When his elder brother did not return till late at night, he informed 

Rangapra Police station but he was advised there that he should inform 

Chariduar Police Station. Next day accordingly he informed Chariduar Police 

Station. His elder brother remained untraceable for the next 19/20 days. 

On the next day of the day of occurrence the motor cycle of his elder 

brother was found abandoned at Adabari Tea Estate. After recovery of the 

motor cycle of his elder brother, some unknown person called him over the 

mobile phone of the victim stating that victim was in their custody and for 

his release he was asked to pay Rs. 30,00,000/-.  He told the unknown 

caller that he did not have that much of money with him. He also told them 

that he would be able to pay Rs. 1,00,000/- / 2,00,000/- for that purpose. 

Finally the deal was settled at Rs. 3,00,000/-. With that money he went to 

the paddy field behind the Petrol Pump at Thelamara. There he met a man 

who took him to some distance on foot. Thereafter he saw 7/8 persons 

with their faces covered. He gave them Rs. 1,00,000/- and asked them to 
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disclose the whereabouts of elder brother. They told him to go to Dolabari. 

Before that he undertook to pay the remaining Rs.2,00,000/- in two 

monthly installments. He searched for his elder brother at Dolabari but he 

could not find. Thereafter, the telephone calls stopped coming from the 

mobile number of his elder brother. Thereafter, on expiry of some days 

Chariduar Police station informed him that the person who had visited the 

shop of his elder brother on the day of occurrence and gave a telephone 

number was apprehended. He went to the Police station and saw a person 

whose name was Bishu Kol. He is present before the Court. Thereafter on 

being lead by Bishu Kol he himself and police went to Batabari. They were 

lead to a half constructed house without roof. Police dug the earth inside 

the house and discovered the dead body of his elder brother. He identified 

the dead body to be that of his elder brother. In presence of an Executive 

Magistrate police held Inquest upon the dead body of his elder brother. But 

other than him/PW 1 none has supported his version of recovery. 

Therefore, this aspect has not been confirmed by all the witnesses by their 

evidence herein before examined. For the purpose of arriving at a decision 

whether the death of deceased Lalan Choudhury was homicidal or not we 

must take resort to the evidence of doctor who conducted autopsy on the 

deadbody of the deceased.  

27. From the statement of PW 9 Dr. Monoranjan Mahanta, it would 

appear that on 08-11-2009 he was working as Medical & Health Officer-1 

at Kanaklata Civil Hospital, Tezpur and on that day at about 3 p.m. he 

performed post-mortem examination on the body of Lalan Choudhury, 

Male, 38 years, S/O Late Amar Nath Choudhury of village Dighaligaon 

Balipara, PS Rangapara, in reference to Rangapara PS Case No. 198/09 u/s 

365/302/201 of IPC, on being escorted and identified by UBC 666 

Moonjyoti Borah and Paban Choudhury and he found the following: 

  On examination: 

 Average built male deadbody which is decomposed with presence 

of maggots. Wearing dirty white shirt and long pant and ganji. A gamosa 

around the neck loosely fitting.   

 Decomposed. Otherwise are healthy.    
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The following visceras are preserved for Forensic Laboratory 

examination: 

1. Stomach with its contents  

2. Part of liver and  

3. Part of Right kidney.  

No opinion can be given as to the cause of death visceras are 

preserved for Forensic Laboratory examination.  

 It is also stated that the deadbody was decomposed so, the cause 

and manner of death cannot be ascertained.  

  The FSL report of viscera sent by S. Baishya to the Addl. SP (HQ0, 

Sonitpur, Tezpur which was result of examination :- No poison was found 

in the Exhibit Tox -80 (a), Tox 80(b) abd Tox -80(c). Therefore, from the 

plain reading of the doctor who conducted autopsy on the deadbody and 

the report of FSL, it could not be come to the conclusion that that the 

death of the deceased was homicidal or not.  

28. But most deserving question which arises at this stage is – who 

kidnapped the deceased for ransom and who caused death of the said 

victim.  

29. Learned counsel for the accused submitted before me that as 

stated by PW 1 the deadbody was recovered at the instance of the accused 

Bishnu Kol as alleged but prosecution has failed to adduce other witness of 

the locality who was cogent at the time of discovery of the deceased as 

alleged to be recovered as shown by accused Bishnu Kol. Hence, recovery 

of the dead body of the deceased is doubtful. The bleak evidence adduced 

by PW 1 leading to discovery of the deceased cannot be warrant in 

conviction of any of the accused in the instant case.  

30. Learned Public Prosecutor submitted that in the instant case there 

is no eye witness to the occurrence but the case is entirely based on 

circumstantial evidence.  

31.  In this context, I may place reliance the following mandates of 

Hon’ble Apex Court in Yogesh Narayan Saxena Vs. sate of 

Uttaranchal (2007 AIAR (criminal) 293 observed in Para 

12,13,14,15,16 “basing conviction on circumstantial evidence tests to be 

satisfied for (i) circumstance fro which an inference of guilt is sought to be 
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drawn, must be cogently and firmly established (ii) Those circumstance 

should be definite tendency unerringly points towards guilt of accused, (iii) 

Circumstance taken cumulatively, should form a chain so complete that 

there is no escape from the conclusion that within all human probability the 

crime was committed by the accused and none else and (iv) The 

circumstantial evidence, in order to substantiate of explanation of any 

other hypothesis than that of the guilty of the accused but should also be 

inconsistent with his innocence.  

32. In Geejaganda Soamiah Vs. State of Karnataka (2007 AIAR 

(criminal) 335 Hon’ble Apex Court observed in Para 17,18,19,20 and 21 

that “No doubt conviction can be based solely on circumstantial evidence 

but it should be tested by touchstone of law relating to circumstantial 

evidence laid down by Supreme Court. Where evidence is of circumstantial 

nature circumstances from which conclusion of guilt is to be drawn should 

in first instance by fully established. All facts so established should be 

consistent only with hypothesis of guilt of accused. Such circumstance 

should be conclusive nature and tendency. Same should be such as to 

exclude every hypothesis but the one proposed to be proved. In other 

words, there must be a chain of evidence so far complete as not to leave 

any reasonable ground for a conclusion consistent with innocence of 

accused. Same must be such as to show that within all human probability 

that act must have been done by the accused.” 

33. But in the instant case, the prosecution has failed to show any 

chain of circumstances to implicate any of the accused in kidnapping for 

ransom of the victim, thereafter killing the victim and buried.    

34.     There is no dispute in respect of custody of accused Bishnu Kol but 

there is no evidence on record that statement as required under the law 

had been recorded in verbatim of accused Bishnu Kol by PW 3 and 4.  

 Section 27 of the Evidence Act reads as under: 

 “Section 27. How much of information received from accused may 

be proved. Provided that, when any fact is deposed as to discovered in 

consequence of information received from a person accused of any 

offence, in the custody o police Officer, so much of such information, 
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whether it amount to confession or not, as relates distinctly to the fact 

discovered, may be proved.”       

35. Apparently, PW 10, the Investigating Officer committed lapse on his 

part for non recording the information so given by the accused Bishu Kol.  

36.   In this connection, I may rely a case law i.e. Aplhus Munda and 

others Vs. State of Assam, reported in 1996(3) GLT 568, wherein in 

paragraph 12, it was observed -   

 “It is a case where the sole basis of conviction, the confessional 

statement had been found to be not voluntarily made. The so-called 

recovery cannot afford any corroboration. The evidence of an individual 

witness does not become reliable merely because it has been corroborated 

by a number of witness o the same branch, corroboration must come from 

independent reliable source (Muluwa Vs. state of MP AIR 1978, SC 989)”   

37.      In that case Hon’ble High Court pleased to hold that it is not 

obligatory on the part of the police officer concerned in whose custody the 

person accused of an offence is/wise, to record the information on the 

basis of which the fact is discovered. Verbal information so provided by the 

person accused of an offence can also prove against him.”    

38. Here in this case, even if extra-judicial confession as made by 

Bishnu Kol before the Investigating Officer in presence of PW 3 and 4 

is really made, the I.O. has committed great blunder not to send the 

said Bishnu Kol to the learned Magistrate to record his statement u/s 

164 Cr.P.C. Had the I.O. could send the said accused Bishnu Kol and 

record his statement u/s 164 Cr.P.C., the matter could have quite 

different. 

39. Another point is to be discussed in the present case is that 

PW 8 Sri Binod Nath who turned hostile. Now, the question comes, 

how far the         aforesaid hostile witnesses can be relied on to 

convict the accused.   

40.  It has been held in State of Rajasthan Vs. Bhawani 

(2003) 7 SCC 291, where the Hon’ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at 

the request of the prosecution counsel and he was allowed to cross-

examine the witnesses, no doubt furnishes no justification for 
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rejecting en block the evidence of the witnesses. But the court has at 

least to be aware that prima facie, a witness who makes different 

statements at different times, has no regard for truth. His evidence 

has to be read and considered as a whole with a view to find out 

whether any weight should be attached to the same. The court 

should be slow to act on the testimony of such a witness and, 

normally, it should look for corroboration to his evidence. The High 

Court has accepted the testimony of the hostile witnesses as gospel 

truth for throwing overboard the prosecution case which had been 

fully established by the testimony of several eye witnesses, which 

was unimpeachable character. The approach of the High Court in 

dealing with the case, to say the least, is wholly fallacious.”  

41. In another case i.e. State of Bihar Vs. Laloo Prasad 

Yadav, reported in 2004 (Cr.) 499, it has been held that - 

 “Normally, when the Public Prosecutor requested for 

permission to put cross-question to a witness called by him, the court 

used to grant it. Here if the public prosecutor had sought permission 

at the end of the chief examination itself, the trial court would have 

no good reason for declining the permission sought for. But the 

Public Prosecutor is not do so at that stage. Be that as it may, if the 

Public Prosecutor is not prepared to own the testimony of the witness 

examined by him, he can give expression of it in different forms. One 

of such forms is the one envisaged in S. 154 of the Evidence Act. 

They very fact that he sought permission of the court soon after the 

end of the cross-examination, was enough to indicate his resolve not 

to own all what the witness said in his evidence. It is again open to 

the Public Prosecutor to tell the court during final consideration that 

he is not inclined to own the evidence of any particular witness in 

spite of the fact the said witness was examined on his side. When 

such option is available to a public prosecutor, it is not a useful 

exercise for the Supreme Court to consider whether the witness shall 

again be called back for the purpose of putting cross-question to 

him.”     
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42.  It has been held in Bhagaban Singh Vs. State of 

Hariyana, reported in 1976 SCR (2) 921 that – 

 “There is no legal bar passed on the testimony of the hostile 

witness if corroborated by other reliable evidence.” 

43.     Again, it has been held in Koli Lakhmanbhai Chanabhai 

Vs. State of Gujram, reported in AIR 2000 SC 210:200 Cr.L.J. 

408 : 2001 Cr.L.R (SC) 111 that – 

 “Evidence of hostile witness also can be relied upon to the 

extent to which it supports the prosecution version. Evidence of such 

witness cannot be treated as washed off the record. It remains 

admissible in the trial and there is no legal bar to base his conviction 

upon his testimony if corroborated by other reliable evidence. 

 The prosecution version gets further corroboration from 

discovery of Muddamal knife containing human blood group “A”. 

Further, the bush-shirt and baniyan which were put on by the 

accused at the time of incident were having extensive blood stains 

which were also found containing human blood group “A”. 

 Accused was having injury on the thigh as per the evidence of 

the Doctor. As per the medical evidence, the injuries caused to the 

accused mere minor and that because of such injuries, there would 

not be extensive blood-stains on the bush-shirt and baniyan put on 

by the accused.“ 

44. In the instant case the witness PW 8 Sri Binod Nath was 

turned hostile. He has suppressing the materials facts. He has made 

statement in under section 161 Cr.P.C. one thing, on the other hand, 

he made in statement in the court by resiling from his earlier 

statement made before the police u/s 161 Cr.P.C. Besides that his 

statement is not corroborated with the statement of any other 

witnesses. Under such, circumstances, his hostile portion of evidence 

cannot be used by prosecution to convict the accused.    

45.  A careful perusal of the whole case record, it appears that 

though prosecution witnesses show some materials against the 

accused Sri Pankaj Bhagawati but no trial was held against said 

accused Pankaj Bhagawati. 
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 “The onus of proving the facts essential to the establishment 

of the charge against an accused lies upon the prosecution, and the 

evidence must be such as to exclude every reasonable doubt about 

the guilt of the accused. An accused cannot be convicted of an 

offence on the basis of conjectures or suspicion. Since reasonable 

doubt arisen in my mind, after taking into consideration, the entire 

material before it regarding the complicity of the accused, so benefit 

of doubt given to the accused.”  

46.  In view of the aforesaid discussion, I am bound to hold that 

the prosecution has failed to prove the charge leveled against the 

accused persons beyond any reasonable doubt. As such, the accused 

persons are entitled to get the benefit of doubt. Hence, accused 

persons namely, Sri Upen Kol, Sri Bishnu Kol, Sri Nomal Majumdar, 

Anowar Ansari, Sri Sankar Rai and Sri Ajit Biswakarma are acquitted 

and set them at liberty forthwith.    

47.  The liabilities of the bailors are hereby discharged.  

48. Send back the GR Case record being No.2087/09 to the 

learned committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 5th 

day of December, 2017.       

 

 

                                                                 (A.K. Borah) 
                                 Sessions Judge, 
                                Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

    (A.K. Borah) 
Sessions Judge, 

                                onitpur, Tezpur.                                                              
 

Transcribed and typed by me.    

 

(R. Hazarika)Steno.   
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 APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Paban Choudhury,complainant 
2.  Prosecution Witness No.2 :- Sri Babul Karmakar, 
3.  Prosecution Witness No.3 : Sri Diganta Das, 
4.  Prosecution Witness No.4 :- Sri Manab Das, 
5.  Prosecution Witness No.5 :- Smt. Dipti Saikia, 
6.  Prosecution Witness No.6 :- Sri Dilip Tamuli, 
7.  Prosecution Witness No.7 :- Sri Kuldip Singh 
8.  Prosecution Witness No.8 :- Sri Binod Nath  
9.  Prosecution Witness No.9 :- Dr. Monoranjan Mahanta, M.O., 
10.  Prosecution Witness No.10 :- Sri Anil Moran, I.O. 

    
EXHIBITS. 

 Exhibit 1    :     Inquest report 
 Exhibit 2    :     Ejahar 
 Exhibit 3    :     Post mortem report. 
 Exhibit 4   :     Sketch map 
 Exhibit 5     :     Deadbody challan   
 Exhibit 6   :     Chargesheet 
 Exhibit 7   :     GR Case No.2017/09 
   
 
  
  
 
 
 

  
    (A.K. Borah) 
 SESSIONS JUDGE,   

                SONITPUR: TEZPUR 

 


